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EDITORIAL NOTES. 





IN AN article last month on district courts we said, that so long 
as the district courts were not all governed by the same statute 
there would be confusion in the legislation every year concerning 
them, and now we find an illustration of it in a bill introduced in 
the senate just before the article appeared. It was senate bill No. 
5, introduced by Mr. Edwards, of Hudson. It is a general act 
affecting the nature and practice of district courts and should apply 
to all courts alike, but it is so entitled as to be a supplement to the 
district court act of 1877, and not to affect the Newark courts cre- 
ated by special statue. The act was passed by the senate without 
amendment, although a change in the title would have made it 
applicable to all the courts. 

The first provision of the bill is that the courts shall be continu- 
ous courts of record, and that suits begun before one judge may 
be continued by his successor; and it is provided that the clerk 
shall continue in office until his successor is appointed, and that all 
papers and records shall belong to the court and be delivered by 
each clerk to his successor. 

This ‘is to meet the doubt we referred to in the same article, 
whether the authority of the judge was not merely personal, like 
that of a justice of the peace. This doubt was suggested to us by 
Judge Randolph, of Jersey City, and we are, probably, indebted to 
him for this effort to secure to these courts the corporate attribute 
of perpetual succession, which is associated in our minds with the 
name of court. It seems to have been implied in the whole sys- 
tem of legislation by which the courts were established, but it is 
well that it should be expressed in definite terms. 

There are other provisions in the bill in regard to executions 
issued within a year past, which seem to be intended to cure some 

3 








34 THE NEW JERSEY LAW JOURNAL. 


difficulty in a particular case. Experience is no doubt the best 
teacher, and a provision which is needed now may be useful here- 
after; but the effect on future cases ought to be especially consid- 
ered in making general laws governing the practice of the courts. 


A BILL has been introduced providing for pleadings and practice 
on the plan of the New York code of procedure, and giving equity 
powers to the circuit judges. We have not seen the bill and can- 
not pretend to judge of its provisions in detail, but we must say 
that we trust no bill will be passed changing radically the 
principles of our pleading and practice until it has been examined 
and approved by a commission of experienced and learned lawyers 
after mature deliberation. Wedo not think the experience of New 
York with a statutory practice justifies us in adopting it, unless 
we are prepared to adopt with it all the hundreds of volumes of 
New York practice reports, and then get upa new set of our own 
besides. Our practice being chiefly a matter of precedent and rule 
of court requires much less time and attention of the bench and 
bar than a practice that is governed by a multitude of fixed stat- 
utes, and if our practice is amended, itcan better be done on the 
basis of the principles on which it is already established, than 
upon the new plan of pleading the facts instead of their legal 
effect. 

The new rules have already made confusion, because they do 
away with the old forms of action in the summons and declaration 
without providing any new forms in the subsequent pleadings and 
the judgment. The Supreme Court should either promulgate a 
complete set of rules, or appoint a commission to do so, following 
out the lines already suggested and making no change of principle, 
but only providing for simplifying the forms to be used. 

As to conferring equity powers on the common law courts, this 
can only be done to a very limited extent without an amendment 
to the constitution, and what that should be we need not discuss 
again at this time. 

MemBers of the legislature are continually told by the news- 
papers and in the lobbies, that they will do themselves great credit 
by making the session as short as possible. Whether the session 
‘is short or long is of itself of little consequence. The difference of 
expense to the state is trifling and is not a thing to be considered. 
If there are few new measures of importance to be introduced, 
there is work enough in the way of revision of existing laws to be 
done to occupy the legislature an indefinite time. These things 
are neglected every year for want of time in the press of other 
business. The duty of the legislature is to devise good laws and 
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reform the old ones, and not merely to pass bills that certain per- 
sons are interested in. They will do themselves the most credit by 
taking all the time they need to consider carefully the subjects 
they have in mind and prepare and pass deliberately the bills that 
may be necessary. If there is nothing else to do let the lawyers 
in both houses get together and devise a constitutional amendment 
relating to the judiciary system, or revise the attachment act, or 
the mechanics’ lien act, or the district court act, or the acts con- 
cerning roads, or the acts concerning taxes, or consider what ques- 
tions of law are left in doubt by conflicting decisions of the courts 
and settle them by statute. There is plenty of good work for an 
intelligent legislature to do, and as we have an intelligent legisla- 
ture this year it would be a pity to cut short their session merely 
for the sake of making it short. 


THE Gibbons’ Will Case was the title of a paragraph in a New- 
ark paper last month, relating to the taking of testimony before 
Mr. Jenkins, special master, in regard to the capacity of William 
Haywood Gibbons, of Madison, to make a will. We doubt if this 
case will be as curious or as famous as the old Gibbons’ will case 
over the will of Thomas Gibbons, the grandfather of the late tes- 
tator. Thomas Gibbons owned lands and houses in Savannah, in 
Elizabeth, in Madison and elsewhere, and built the elegant house 
which is now occupied by the Drew Seminary. He made a will 
cutting off his son-in-law and his own grand-children in language 
so plain and forcible, that they said he must be out of his mind. 
The will may be found in Den. d. Trumbull v. Gibbons, 22 N. J. L. 
(2 Zab.) 117 and is well worth looking at. He left all his property, 
real and personal, to his son William Gibbons, upon the condi- 
tion that if he should die without issue or without making a will, 
or if he should have devised or bequeathed any part of the estate 
to the testator’s son-in-law, John M. Trumbull, or his children, or 
if it should appear that he had at any time, during his life time, 
given any part of the property to said Trumbull or his children, 
then the estate should go to the church in Savannah and to a 
hospital and female asylum in the same town; and this is enforced 
in the following emphatic words: ‘‘And I do pray to that God, 
before whom I am shortly to appear, that I have been enabled so 
to devise and bequeath my whole estate, real and personal, that no 
events may or possibly can arise, in all the changes of this changing 
world, that will enable John M. Trumbull or any of his children, 
or any person descended from him, to be benefited one cent, or the 
value thereof, from my estate; meaning, resolving and intending 
that they shall be forever excluded to the end of time in as conelu- 
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sive a manner asif the said John M. Trumbull had never been 
married, and as if all his children by Ann Gibbons were illegiti- 
mates.”’ 


In Conway v. Wilson, before Vice-Chancellor Bird, December 14, 
1887, 11 Atl. Rep. 607, on a bill to foreclose a mortgage given by a 
man and his wife on lands of the wife, the defense was, that the 
debt was that of the husband, and that the wife could not bind 
herself to pay it. The Vice-Chancellor said that this did not affect 
the validity of the mortgage. He said the mortgage was a legal 
one and the consideration for which it was given was recognized in 
every court, and that there was no reason that the mortgage should 
go for nothing, because the law does not permit the wife to bind 
herself personally for her husband’s debts. The bill was dis- 
missed. The fact is, that the acknowledgment by the wife passes 
the property under the mortgage, and the loan to the husband at 
her request, or the forbearance of his debt is a sufficient con- 
sideration. 

In Robbins v. Abraham, 5 N. J. Eq. (1 Halst. Ch.) 465, it was held 
that where a husband had bought real estate and conveyed toa trus- 
tee for his wife and her heirs, so as not to be subject to his contract or 
his debts, and she and the trustee afterwards executed a mortgage to 
secure a debt due from the husband, and the mortgage was duly 
acknowledged by the wife, the mortgage was good. And in Arm- 
strong v. Ross, 20 N. J. Eq. (15 C. KE. Gr.) 109-118, the Chancel- 
lor said: *‘There is no reason in the state of the law for the 
courts to dispense either with the joining of the husband or the 
separate examination. Every married woman can charge her 
separate property witb her own or her husband’s debts in this man- 
ner’; and the court held that without the acknowledgment or without 
her husband she could not make a valid mortgage for her own debts. 
See also Peake v. Labaw, 21 N. J. Eq. (6 C. E. Gr.) 269; Perkins v. 
Elliott, 22 N. J. Eq. (7C. E. Gr.) 127; 23 N. J. Eq. (18 C. E. Gr.) 526. 

In Campbell v. Tompkins, 32 N. J. Eq. (5 Stew.) 170, it was held 
by Chancellor Runyon that a voluntary mortgage made by a wife 
of her own lands to secure her husband’s debts was valid ; and the 
same was held by him again in Merchant v. Thompson, 34 N. J. 
Eq. (7 Stew.) 73, and in Ferdon v. Miller, Ibid 10, where the re- 
porter’s note cites many cases in other states as well as in New Jer- 
sey. But in Bullerfield v. Opie, 36 N. J. Eq. (9 Stew.) 482, it was 
held by Van Fleet, V. C., that although a wife may execute a valid 
mortgage to secure the debt of her husband, yet if such mort- 
gage is voluntary on the part of the wife and merely as a favor to 
her husband, it can not be upheld against her creditors. 
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CRIMMINS v. CRIMMINS, ET ALS. 37 


AN act prohibiting the manufacture and sale of oleomargarine 
came before tne Supreme Court of Pennsylvania, in Walker v. Com- 
monwealth, 11 Atl. Rep. 623. The act was entitled, ‘‘An act for the 
protection of the public health, and to prevent adulteration of 
dairy products, and fraud in the sale thereof.’’ The court held 
that the legislature had power to prohibit the manufacture and sale 
of an article detrimental to the public health and to determine 
whether oleomargarine was such an article, and that the law was 
not within the fourteenth amendment to the constitution of the 
United States. They followed in this case their decision in Powell 
v. Com.. 7 Atl. Rep. 913. These decisions are sustained by the 
recent decision of the United States Supreme Court in the Kansas 
cases relating to the manufacture and sale of intoxicating liquors. 
In New York, in People v. Marx, 2 N. E. Rep. 29, a statute 
against oleomargarine was held to be unconstitutional, for the 
reason that similation of butter was not the act prohibited, but 
that the object and effect of the statute was absolutely to prohibit 
the manufacture and sale of any article which could be used asa 
substitute for dairy butter, however openly and fairly the character 
of the substitute might be avowed, and however wholesome it 
might be, and to protect those engaged in the manufacture of dairy 
butter against competition from those engaged in making cheaper 
articles, however useful. A later case in New York, People v. 
Arensberg, 11 N. E. Rep. 277, distinguishes the former case and 
holds good an act intended to prevent deception in the sale of 
dairy butter, and forbidding for that purpose the sale of butter 
not made from unadulterated milk. See note 11 Atl. Rep. 625. 


Ir was held in State v. Malia, by the Supreme Judicial Court of 
Maine, 11 Atl. Rep. 602, that an action by an endorsee of a promis- 
sory note, made after the enactment of an insolvent law, though in 
renewal of a note made prior thereto, is barred by the maker's dis- 
charge in insolvency. The new note was regarded as a payment of 
the prior debt, and the creation of a new debt subject to the pro- 
visions of the insolvent law. 

ELLEN CRIMMINS v. DANIEL CRIMMINS AND OTHERS. 
(Court of Chancery of New Jersey.) 

Evidence— Witnesses —Representative cas widow, under the construction which has 

pacity—In a suit by a widow against the been given to the statute of 1880, is a com- 


heirs at law of her deceased husband to set __petent witness to testify to transactions with 
aside a deed on the ground of fraud, the her husband and statements made by him. 


On appeal from the ruling of a master as to the competency of 
the complainant to give evidence respecting certain facts. 
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Mr. Alian H. Strong for appellant. 

Mr. Willard P. Voorhees for appellees. 

VAN FLEET, V. C.: This is a suit by a widow against the heirs 
at law of her deceased husband. The object of her suit is to avoid 
two deeds, made in 1877, by which the title to three tracts of land, 
situated in the city of New Brunswick, was transferred to her 
husband. Prior to the execution of the deeds in question, the 
title to one of the tracts stood in the name of the complainant alone, 
and the title to the other two stood in the joint names of the com- 
plainant and her husband. The complainant’s hushand died 
intestate in January 1886, and thereupon the lands in question 
descended to the defendants. The complainant alleges that her 
husband induced her to join in the execution of the deed, by which 
she stripped herself of the title to these lands, by the practice of 
fraud and the exercise of undue influence. She offers herself as a 
witness to prove the facts on which she rests her right to relief, and 
a question, under objection, has been put to her, which, if she 
answers, will require her to give evidence respecting transactions 
with her husband and statements made by him. The master con- 
ducting the examination has decided that she is incompetent to 
give such evidence. From thisruling an appeal has been taken. 

The master, in deciding the question presented for judgment, 
unquestionably adopted as his standard of judgment the rule laid 
down in Colfax v. Colfax,32 N. J. Eq. (5 Stew. 206.) That case was de- 
cided before the statute of 1880 was passed, and under a statute 
which declares, in substance, that where either of the parties to a 
suit, sues or is sued in a representative capacity, the living party 
shall be disqualified from being sworn as witness in his own behalf, 
unless his adversary offers himself as a witness. The court in 
that case held, that the word representative, as used in the statute 
then under consideration, was intended to embrace not only execu- 
tors and administrators, but also heirs suing or defending in the 
right of their ancestor. The case, therefore, is a direct authority 
on the point in question. But, as I understand the more recent 
adjudications, an interpretation much more limited in its scope 
has been given to the word representative as used in the statute 
of 1880. That statute, in substance, declares that in all civil 
actions, any party thereto may be sworn and examined as 
a witness, notwithstanding the other party thereto may sue, or be 
sued ina representative capacity ; provided, nevertheless, that this 
enactment shall not extend so as to permit testimony to be given 
as to any transaction with or statement by any testator or intestate 
represented in said actions. P. L. 1880, p. 52. This statute has 
been judicially construed, and its meaning, so far as it touches the 
question under consideration, definitely and authoritatively settled. 
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CRIMMINS v. CRIMMINS, ET ALS. 39 


Hodge v. Coriell, 45 N. J. L. (15 Vr.) 456, is an exact pattern in 
all material respects of the case in hand. Although the 
suit in Hodge v. Coriell was prosecuted against the de- 
fendant in his individual capacity, the defendant made no 
pretence of a personal right to the subject matter of the con- 
troversy, but on the contrary declared by one of his pleas, 
that his right thereto was only such a3 inhered in him as 
the administrator of a decedent. The plaintiff, on the trial of the 
case, offered himself asa witness in his own behalf, and was allowed, 
under objections, to give in evidence statements made by the 
defendant’s intestate in his lifetime, touching the ownership of 
the property in controversy. The plaintiff was held to be a com- 
petent witness to give such evidence. This ruling was put distinctly 
upon the ground, that, by the plain words of the statute, it is only 
in cases where one or the other of parties to a suit appears upon 
the record as representing a testator or intestate, that the other is 
incompetent to give evidence respecting transactions with or state- 
ments made by the decedent, and that it is not enough to render 
the living party incompetent to give such evidence, that the other 
party is interested in the subject of the litigation as the representa- 
tive of a decedent. but the incompetency of the living party only 
exists in cases where, by the record, it appears that the status of 
his adversary is that of a party suing or being sued, in the parti- 
cular case, as the representative of a testator or intestate. The 
Chief Justice, in declaring the opinion of the Supreme Court, said: 
‘‘A party toa suit is not prevented, by the law of this state, from 
testifying with respect to the declarations of an interested deceased 
person touching the subject of the controversy, except in one 
specified condition of affairs. Such exclusion arises only when the 
party testifying, or the opposite party, is suing, or is being sued, 
in a representative capacity. It is not enough that one of the 
parties is interested in the subject of the litigation as the represen- 
tative of a decedent. The statutory criterion is clear and definite, 
and it is, that one or the other of the litigants must appear, upon 
the record, as a party suing or being sued in a representative 
capacity. It may be that the interest of the party in the cause of 
action by reason of his being the representative of a decedent, 
rather than his status asa party suing or being sued, would, in 
some respects, be the better criterion for the exclusion of the ad- 
versary party.’’ But thatis not the criterion prescribed by thestat- 


ute. This construction was adopted by the court of Errors and Ap- 
peals, 8. C. on error, 47 N. J. L. (17 Vr. 354.) It was subsequently 
reaffirmed in the case of Palmateer v. Tilton, 40 N. J. Eq. (13 Stew.) 
555. The court, speaking by the chief justice, in the last case, 
said: ‘*The statute itself enumerates the cases in which the testi- 
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mony is to be rejected, and no case can be added tothat enumera- 
tion. If we attempt to leave the plain terms of the act, we enter 
undefined field of inference and conjecture.”’ 

It is obvious, that, under this construction of the statute, the 
complainant is a competent witness to give evidence in this case 
respecting transactions with her husband and statements made by 
him, and it, therefore, follows that the ruling of the master must 
be reversed. 


RULINGS AT THE CHANCELLOR’S CHAMBERS, 
[November 14, 1887. } 
PETER B. WESTERVELT v. JACOB HIGGINS. 
Injunction—Covenant Restricting Use of Land. 


Peter B. Westervelt divided up property into lots, blocks and 
streets, and sold by his map. Each lot that was sold by deed con- 
tained a covenant by the party of the second part, his heirs and 
assigns, that he would not erect upon the lot sold a house to cost 
less than $3,000. In this case the covenant that ran through the 
deeds provided that the party of the first part would not erect a 
building upon the lot to cost noZ less than $3,000. Thatis there were 
two mistakes in the covenant, the covenant was by the party of the 
first part and the not was repeated. 

A subsequent purchaser commenced the erection of a house to 
cost $1,900, although before the commencement he was distinctly 
notified by the heirs of the grantor, who was dead, that he would 
violate the covenant and would be held liable. At the time of the 
notice he had not taken his deed and he took an indemnity. 

THE CHANCELLOR held that upon the face of the covenant the 
mistake clearly appeared, citing Sisson v. Donnelly. It was patent 
upon the face of the deed itself. The covenant must be taken to 
be a covenant by the party of the second part that he would not erect 
a house costing less than $3,000. There was no dispute but that 
the injunction should issue if the covenant was as claimed. There 
was some question as to whether the right to an injunction would 
be lost if many other violations of the same covenant had been al- 
lowed by the grantor to go unnoticed, but no sufficient proof of the 
facts on this point was made to call for a decision of the court. 

Nore.—See Kirkpatrick v. Peshine, 9 C. E. Gr., 206. 


THE ARLINGTON HOMESTEAD ASSOCIATION v. HYDE. 


Injunction— Nuisance—Covenant— Restricting Use of Land. 





On motion to dissolve an injunction. 
Argued before the Chancellor, September. 1887. 
It appeared by the bill and complainant’s affidavits that the com- 
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EDELHAUSER, ADM’X, v. TILTON, ET AL. 41 


plainant had bought land subject toa covenant ‘‘Not to erect nor 
permit upon any part of the premises any slaughter-house, smith- 
shop, forge, furnace, steam engine, iron, brass or other foundry, 
etc.. etc., or any other noxious or dangerous trade or business,”’ 
and that the defendant had caused or permitted one Bellamy, an 
agent, or partner of his to put up a building like a house, but pro- 
vided with a boiler and engine, and intended for a light manu- 
facturing business. It was also alleged that the defendant had 
notice of the clause in the deed before he built the house. 

The defendant’s answer denied that Bellamy was his agent or 
partner, and alleged that he was his cousin and that the defendant 
had given him the use of the house and had no business relations 
with him. The answer admitted that the defendant had notice of 
the restrictive clause before he built the house, but alleged that he 
had no notice of it when he bought the land, and that on the con- 
trary he held a warranty deed, anda certificate of search showing 
no such restriction. The defendant moved to dissolve the injunc- 
tion. 

Mr. J. L. Douglas for the motion. 

Mr. J. Franklin Crowell, contra. 

THE CHANCELLOR refused the motion. He said there was no 
question made of the power of equity to restrain the violation of 
these covenants relating to the use of land in favor of a grantor or 
his assigns and against the grantee, and his assigns having notice 
of the covenant, and that while in this case the defendant denied 
actual notice, he was bound by the constructive notice furnished 
by the record of the deed, under which his grantor had obtained 
his title, and that it made no difference that the clause was omit- 
ted from his own deed. As to the allegation that the engine was 
not erected by the defendant himself and that Bellamy was not his 
agent or partner, the Chancellor said he thought the defendant 
had sufficient control over Bellamy to prevent an unproper use of 
the premises, and if not the injunction could do nv harm. 





EDELHAUSER, ADM’X, v. TILTON, ET AL. 


(Essex Circuit Court, January, 1888.) 


On application for an order to publish summons to a non-resident. 

This was an action by an administratrix against the occupants 
and the owner of a building on Broad street in Newark, for 
damages by reason of the death of her son, the intestate, who was 
killed by falling into an area adjoining the pavement, in front of 
the building, alleged to have been carelessly left open. The occu- 
pants and the owner were all non-residents of this state. 

On January 16, the counsel for the plaintiff applied for an order 
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of publication, under the act of March 19, 1878; Supplement Rev. 


§ 13. 


DeEPUE, J., denied the application and said that it was made 
under the act of 1878, which authorized such publication in certain 
vases. He did not think that this case came within the purview of 
this act, as the act only applies to such actions as in common law 
are designated as ‘‘local’’ actions, such as the title to lands or 
injury to lands, and this action cannot be construed as local in any 


sense, but is a personal action. 


ELIZABETH BOWLBY ». JULIA B. WILLISON, ET AL. 


(In Chancery of New Jersey.) 


Mechanics’ Lien— Discovery Under Exe- 
cution—Receiver—Notice by Materialmen.— 
A notice by a materialman to the owner 
under the mechanics’ lien is fatally defective 
if it does not state a refusal on the part of 
the contractor to pay. 

Such a notice served before the money is 
due to the contractor is unavailing to create a 
lien upon or work an assignment of, the fund, 
Proceedings for the appointment of a receiver 
under supplementary proceedings, upon a 
judgment, vest in the receiver the right to a 
contract made by the debtor in the name of 
his wife for the purpose of hindering credi- 


tors. 


choses in action and equitable interests 
passes to the receiver by virtue of his ap- 
pointment. This includes a contract fora 
building not yet completed. The right of a 
materialman to the special fund does not 
arise until he serves his notice. 

Such a notice will not prevail against a 
prior right acquired by the receiver, although 
unknown to the materialman. He is not 
like a dona fide purchaser without notice. 

The receiver is not bound to inform the 
materialmen of his appointment. The act 
of the law in passing the property to him 
destroys their right to avail themselves of 


the remedy by notice provided for in the 








The title to the personal property by _ third section of the act. 

On bill of interpleader. 

In May, 1885, George M. Douglass recovered a judgment in the 
Supreme Court of this state against James B. Willison for $2,- 
440.53, upon which execution was issued and returned wholly 
unsatisfied. 

Willison was a builder and contractor. Shortly after the entry 
of the judgment against him he gave up doing business in his own 
name, and thereafter took all contracts and did all his business in 
the name of his wife, Julia B. Willison. In March, 1886, Mrs. 
Willison, acting through her husband, made a contract with com- 
plainant for the erection of a house in Newark. ‘The contract was 
duly filed in the clerk’s office. 

On July 1, 1886, Douglass, the judgment creditor, obtained an 
order for the examination of James Bb. Willison upon supplemen- 
tary proceedings. The examination disclosed the fact of the trans- 
fer of Willison’s business to his wife, the existence of the Bowlby 
contract, and that the final payment of $1,000 was about due on 
this contract, the building being completed except as to a few minor 
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BOWLBY v. WILLISON, ET AL. 43 


details. On July 15, 1886, A. B. C. Salmon was appointed by the 
Supreme Conrt as receiver of the things in action, etc., of Willison, 
and especially of the sum due on said Bowlby contract, ‘‘so far as 
the same belonged”’ to him. The receiver at once served notice of 
his appointment on Mrs. Bowlby, and notified her to pay all sums 
due on the contract to him as receiver, and not to Mrs. Willison. 
The building was afterwards finished by Mrs. Willison acting 
through her husband. 

Various materialmen, who had furnished to Mrs. Willison ma- 
terial for the erection of the building, served notices on the com- 
plainant, demanding payment to them of their bills out of the 
amount due on the contract. These notices were all served after 
the appointment of a receiver. 

Thereupon complainant filed her bill asking that the receiver and 
the various claimants interplead. The parties having all answered 
the bill, the cause was heard on pleadings and proofs before W. B. 
Williams, Esquire, Advisory-Master. Complainant having taken 
a decree requiring defendants to interplead, paid into court the 
money due on the contract. 

For complainant, Mr. Manners. 

For Julia B. Willison, Mr. Currie and Mr. Bradner. 

For Salmon, Receiver, John W. Griggs, Esq. 

For Bradley & Currier, Messrs. Coult & Howell. 

For Abram Miller, Mr. Trimble. 

For Mr. Moses, Wr. H. EH. Coe. 


CONCLUSIONS, JANUARY 20, 1888. 

WILLIAMS, Advisory-Master: The work on the house was not 
finished, so that the final payment of $1,000 now in dispute was 
not earned until August 3rd, 1886. The architect’s certificate 
seems also to have been essential to the earning of the money, 
(Byrne v. Sisters, 16 Vroom, 213), and it was not obtained till 
August 5. 

Miller and Moses served their notices on Mr, Hays, as the own- 
er’s agent, on July 14th. He says he showed them to Mrs. 
Bowlby, the owner, a few days or a week afterwards. Whether 
service made on him was sufficient, or whether it is to be consider- 
ed as made when he showed them to the owner, they were served 
before the house was finished, and before the payment had become 
due and were therefore ineffectual to create a lien upon or work 
an assignment of the fund, under the ruling on Butler’s claim in 
Kirtland v. Moore, 40 N. J. Eq. (13 Stew.) 106, 110. 

Miller’s notice is also fatally defective in not stating a refusal by 
the contractor to pay. 

Carnelli served his notice, he says, between August 3 and 5, and 
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after the house was finished ; but like Miller's it is insufficient 
because it omits to state the contractor’s refusal to pay. 

Bradley and Currier’s first notice was unavailing on both of the 
above grounds. Their last notice was served August 31, after the 
fund was earned, and is sufficient in form, and they have proved 
the demand on and refused by the contractor, so that in their case 
other questions raised must be decided. 

I think the evidence shows clearly that Mr. Willison was carry- 
ing on the business of building, including this particular contract, 
under cover of his wife’s name, as a mere device to evade and 
hinder the judgment creditor, Douglass, and that the contract was 
in truth Willison’s. 

The proceedings for discovery and receiver, vested Willison’s 
rights in this contract in the receiver, who could take action to 
remove or break away the fraudulent cover. Miller v. Mackenzie, 
29 N. J. Eq. (2Stew.) 291; Bergen v. Littel, 41 N. J. Eq. (14 Stew. ) 
18 ; Coleman v. Roff, 45 N. J. L. (16 Vroom) 7. 

The title to the personal property, choses in action and equitable 
interests of the debtor, passes to the receiver in virtue of his ap- 
pointment. Harrison v. Maxwell. 44 .N. J. L. (15 Vr.) 316 ; Coleman 
v. Roff, 45 N. J. L. (16 Vroom) 7. 

The order for discovery was made on July 1, 1886, and the 
receiver appointed on July 15, 1886. Aswe have seen, the building 
was not completed till about August 5. 

The ‘“‘property’’ of the judgment debtor which passed to the 
receiver included, as I think, the building contract in question, (at 
least to the extent required to protect the jadgment creditor's claim, 
Bostwick v. Menck, 40 N. Y. 383) and whatever should grow out 
of it by means of its further prosecution by the judgment debtor or 
on his account. Such a contract would pass by assigment though 
final payment not yet earned. Parson v. Woodward, 22 N. J. L. 
(2 Zab.) 196; Burnett v. Jersey City, 31 N. J. Eq. (4 Stew.) 341; 
Field v. Mayor, 2 Seld. 179; Leading cases in Eq. vol. 3; American 
note to Ryall v. Rowles. 

The argument that the materialman has a lien under the third 
section of lien law arising when he furnishes materials, is expressly 
negatived in Craig v. Smith, 38 N. J. L. (8 Vr.) 549. (See also 
Payne v. Wilson, 74 N. Y. 348, 356). His right to the special fund 
does not arise till he serves his notice; before that he is only a 
general creditor. 

If then the word ‘‘property’’? includes the debtor’s unfinished 
contracts, the assignee’s title to this final payment preceded the 
right which B. & C. sought to acquire by their notice. Payne v. 
Wilson, 74 N. Y., holds that sucha notice will not prevail against 
a prior right to the fund, although unknown to the materialman, 
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and that his position under his notice is not like that of a bona fide 
purchaser without notice. 

In Craig v. Smith, 38 N. J. L. (8 Vroom,) the contractor had 
assigned for benefit of creditors before the notice was served ; and 
this was held to pass the money earned under thecontract. The 
same rule was applied to a case where the money had not been 
earned at the time of the assignment, in Burnett v. Jersey City, 
4 Stew. 341. In the light of this case it does not seem that the 
receiver was bound to inform persons who might continue to give 
credit to the contractor by furnishing materials or labor, of the 
fact of his appointment, and of his right thus acquired to the 
money to grow due on the contract. Their difficulty is that they 
had not acquired any interest in or lien on that money. Their 
credit was given on the contractor’s personal responsibility. For 
aught that appeared to the receiver, or that appears now, they 
might have had other security, or might have been willing to go 
on without it. They have lost no remedy to which they had entitled 
themselves when the right passed to the Receiver. The contract- 
tor’s act or the act of the law in passing the right to the receiver, 
simply put it out of their power to avail themselves of the addition- 
al remedy provided by the third section of the lien-law,as in Burnett 
v. Jersey City and Craig v. Smith. Ihave considered anew, with 
care, the suggestions made by counsel and also by myself as to 
possible equities in favor of the maierialmen, but it seems to me 
that the two authorities last cited are controlling, and that under 
them the receiver is entitled to the fund, it being less than the 
amount of the judgment. 





WILLIAM F. HURLEY v. MARY E. HURLEY. 
(In Chancery of New Jersey.) 
Contempt— Divorce—Custody of Child. 

Order against the wife’s paramour. 

This was a bill for divorce on the ground of adultery, with one 
Alfred Van Brunt ; all parties reside in Monmouth county. 

This bill charged adultery in August, 1886 and since then with 
Van Brunt, and prayed for the custody of a child, Lottie May 
Hurley. 

The proofs showed that Van Brunt and Mrs. Hurley eloped in 
August 1886, and took with them the child, Lottie May Hurley. 
They removed to Tinton Falls, in Monmouth county, and in Octo- 
ber, 1886, were married ; later in August, 1887, a child was born to 
them. A decree of divorce was found and the custody of the child 
was awarded to the father, the complainant. 

The defendant refused to give up the child. On the petition of 
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complainant, Chancellor granted a writ of habeas corpus, return- 
able before him, and directed the same to Mary E. Hurley and 
Alfred Van Brunt. ‘The wife took the child to New York city be- 
fore the writ was served, and could not be found. The writ was 
served on Van Brunt, who did appear on the return day. The Chan- 
cellor then made an order to show cause, before him in Trenton, 
why he should not be committed for contempt. This was served 
but not obeyed; Van Brunt did not appear. An orderof commit- 
ment was then made, directing Van Brunt to be committed to the 
county jail of Monmouth county. He then brought counsel who 
appeared before the Chancellor, and got an order permitting the 
Sheriff to take bail, and that Van Brunt and Mrs. Hurley appear 
on Monday, 16th of January, before the Chancellorin Newark, and 
Van Brunt insisted that he was not a party to the suit nor subject 
to the order of the court. 

They did appear. The Chancellor ordered that the child be 
given into the custody of the complainant at Tinton Falis, on Tues- 
day, January 17th, at 10 a. M., and payment of the costs of the 
proceedings on habeas corpus and contempt and that on default 
thereof, both Van Brunt and Mrs. Hurley be committed to the 
county jail until further order of the court, and until they be 
purged of the contempt. 

Mr. David Harvey for complainant. 


THE STATE, CARRIE B. TAYLOR, PROSECUTRIX, v. GARRET P. SMITH, ETAL, 


(New Jersey Supreme Court, November Term, 1887.) 


Fire Tax— 7axation by Uniform Laws— that requirement as an amendment to the 
Private Corporation.—1t. The imposition constitution. 
authorized by the ‘‘Act to incorporate The 2. The tax imposed under that act cannot 
Plainfield Fire Department,’? approved be maintained or imposed by the court under 
March 3, 1854, is of the nature of a property the act of March 23, 1881, (Sup. Rev. 602), 
tax, and being obnoxious to the constitu- because The Plainfield Fire Department is a 
tional requirement that ‘‘ property shall be private corporation and not a political corpor- 
assessed for taxes under general laws and by ation or division of the state, and so the 
uniform rules, according to its, true value,” grant of the power of taxation to it was not 
was immediately repealed by the adoption of _ within the power of the legislature 


By an act entitled ‘‘An act to incorporate the Plainfield Fire De- 
partment,’’ approved March 3, 1854, the ** owners or proprietors of 
dwelling houses or other buildings, or of stores of goods, wares or 
merchandise of any description, liable to injury by fire,”’ situated 
within limits defined by the act, in the township of Plainfield, 
were created a body corporate, by the name of the Plainfield Fire 
Department. 

The purpose for which the corporation was created, as set out in 
the act, are, in general, the procuring and maintaining of apparatus 
and organizations for extinguishing fires. 
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The corporation is controlled by officers who are elected by the 
members. 

It is further provided that the members are annually to deter- 
mine the amount of money to be raised by assessment for the use 
of the corporation for the ensuing year, and within sixty days the 
assessor is to return to the managers a “list of all buildings and 
stores of goods, wares or merchandise as aforesaid, within said 
limits, with the value thereof and the names of both the owners 
and the occupants of the buildings, and owners of goods, wares 
and merchandise, together with an assessment upon each building 
or store, as aforesaid, of the equitable proportions of the sum 
voted to be raised by the corporation, making just allowances for 
the various degrees of hazard and liability to injury by fire to 
which said buildings and stores may be exposed.”’ 

If the sum so assessed is not paid by a time prescribed, proceed- 
ings may be taken to collect the same by a warrant issued by a 
justice of the peace and served by a constable, which officers are to 
proceed therein in the manner prescribed by the general tax act. 

In 1886, prosecutrix owned a house and barn within the then 
limits of said corporation, and was assessed for the same the sum 
of $21. Not having paid that sum, a warrant was issued and per- 
sonal property of prosecutrix was levied upon. 

Thereupon prosecutrix sued out a certorari, and thereby the pro- 
ceedings to impose, assess and collect the said sum have been 
brought up. 

Argued at June term, 1887, before Justices Depue, Knapp and 
Magie. 

Mr. Craig A. Marsh for prosecutrix. 

Messrs. Suydam & Stillman and Messrs. Stockton & Johnson 
for defendants. 

The opinion of the court was delivered by 

Maat, J.: The substance of his opinion was as follows: Prose- 
cutrix contends that in assessing upon and attempting to collect 
from her the sum of $21 for the use of The Plainfield Fire Depart- 
ment, the defendants were acting without the warrant of any valid 
legislation. 

[t is quite apparent that the assessment complained of is of the 
nature of a tax. The statute calls it a tax. It is imposed and 
collected in the same manner and by the same officers as the ordinary 
tax. 

It is equally plain that the tax in question is of the nature of 
a property tax. It is not imposed upon individuals asa poll or 
franchise tax. It is not imposed by reason of any special benefit 
conferred upon property increasing its value and justifying a 
special tax therefor. The prescribed imposition falls annually by 
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reason of a recurring benefit. upon the owners and occupants of 
certain kinds of property. Solely upon the ground of their owner- 
ship or occupation in these respects it is identical with ordinary 
taxes upon property. 

The constitutional provision that ‘‘property’’ shall be assessed 
for taxes under general law and by uniform rules according to 
its true value executed itself immediately upon its adoption and 
operated—without any legislative action—as a repealer of all tax 
laws not in accord with it. North Ward Bank v. Newark, 39 N. 
J. L. (10 Vr.) 380; S.C. 41 N. J. L. (11 Vr.) 558. 

Testing the scheme of taxation prescribed by the Plainfield Fire 
Department Act by this constitutional provision, it is at once per- 
ceived that it contains features obnoxious thereto. While it seems 
to be now settled that the legislature may select for taxation, 
classes of property without contravening this provision, yet to sus- 
tain such legislation, the classification adopted must be based on 
proper distinctions and be complete and not partial. In the law 
before us the property selected for taxation consists only of build- 
ings and stores of goods, wares and merchandise. All other 
property is exempted. The sole quality or characteristic which 
distinguishes the included from the excluded property is that the 
former is liable to be injured or destroyed by fire. Thus distinction 
cannot in my judgment be admitted to be sufficient to justify the 
classification of property for taxation even for the purpose of 
affording protection against fire, but if this could be conceded, yet 
the classification adopted in this act is defective and partial, because 
it only includes such personal property asis covered by the phrase 
‘stores of goods, wares and merchandise,’’ and excludes all other 
personal property, although equally liable to be injured or de- 
stroyed by fire. Moreover by this act, taxation is not imposed by 
a uniform rule, according to the true value of the property. The 
standard fixed is not true value but that value is modified by the 
peculiar hazard or liability to injury by fire. 

For these reasons the special mode of imposition of these taxes 
for the use of the Plainfield Fire Department was irreconcilable 
with the requirements of the constitutional amendment and upon 
its adoption, was thereby abrogated. 

This result would render unnecessary any further considerations 
of the questions presented by the record before us, but for 
the imperative provisions of the act of March 23, 1881, (Sup. Rev. 
60.) which forbids the setting aside of any tax even for illegality, 
of the person against whom it was laid and which require the court 
in that case to determine and fix the amount for which such persons 
was legally liable to taxation. 

The abrogation of special tax laws by the constitutional amend- 
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ment, left in full operation the general tax law then existing, 
(North Ward Bank v. Newark, whi supra) where special tax laws 
were obnoxious to the constitution as amended and a repealed. 
The provision of the act of March 23, 1881, have been applied and 
taxation justified under the general tax law. Auryansen v. Hack- 
ensack, 45 N. J. L. (16 Vr.) 113. The act of March 23, 1881, however 
does not confer on the court original power to tax or assess,. but 
only to apply the provisions of existing valid laws on the subject 
to the case before the court. Reynolds v. Paterson, 49 N. J. L. 
(20 Vr.) 380; Meeker v. Elizabeth, 45 N. J. L. (16 Vr.) 157. 

The court is therefore compelled to proceed to determine 
whether any valid assessment upon prosecutrix for the use of the 
Plainfield Fire Department can be made under any existing law. 

None of the acts relating to the Plainfield Fire Department have 
been or can be claimed to confer the power of taxation except the 
original act creating that corporation approved March, 1851. 

The powers conferred by that act if conferred for the benetit of 
the publie are doubtless of a public nature. The power to establish 
and maintain a fire department is conferred upon nearly every 
municipality and immemorial usage has justified the delegation 
therewith of the power of taxation, 

But to justify any imposition of the tax upon persons or property, 
the purpose to be effected must be a public one. An individual or 
private corporation may, for the protection of their property, 
purchase and hold engines and organize their employes into 
companies. Several owners of property may unite in doing the 
same acts forthe protection of the property of each. They may 
doubtless acquire a corporate capacity for that purpose. But in 
these instances no duty is owed to the public or to any save those 
interested. No one could be compelled to unite in or contribute to 
such a private enterprise under the guise of a tax. 

A careful perusal of the act before us leaves the mind in doubt 
whether the purpose designed to be effected was public or private. 

But if it be conceded that the purpose to be subserved by this 
corporation was not private but public, the validity of the imposi- 
tion of a tax by it is not thereby established. Nothing has been 
better settled in this state than that the legislature has no authority 
to delegate the power of general taxation over persons or property 
except to political divisions or corporations of the state and that 
for the sole purpose of enabling them to exercise the powers of 
government conferred on them within their locality. The powers 
of government conferred on them may be limited ; two (or perhaps 
more) of such corporators, each wielding different powers, may 
co-exist over the same locality ; but to justify the delegation of 


taxing power, they must havea public character. To confer that 
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power on individuals or private corporations has never been conceiv- 
ed to be within the constitutional power of the legislature. State, 
Baldwin v. Fuller, 39 N. J. L. (10 Vr.) 576; 8. C. 40 N. J. L. (11 
Vr.) 615; State, Hoey v. Collector, 39 N. J. L. (10 Vr.) 75; State, 
Lydecker v. Englewood, 41 N. J. L. (12 Vr.) 154; Auryansen v. 
Hackensack,45 N. J. L. (16 Vr.) 113. 

Quoting the Lydecker case the court said, that in that case the 
grant of power to lay a general tax on lands within the district 
covered by that act was held not to be within the power of the 
legislature. 

The act before us shows a plain legislative intent to create a mere 
private corporation. This appears from the fact that the legislature 
deemed it judicious to retain over it the power of repeal and 
alteration, which was effected by the clause subjecting it to the 
restrictions and liabilities of the general corporation act. The 
absence of a public quality in the corporation created, appears in 
various ways. It operates not for the benefit of the people of the 
district but only of a class, viz.: the owners of a certain kind of 
property. Its membership does not include the inhabitants of the 
district but only the owners of such property. The power to elect 
officers to manage the corporation, and to determine what amount 
of money shall be raised for its use is expressly limited to its 
members who may be non-residents, aliens, male or female. The 
legal voters of the district, not owners of the kind of property 
qualifying for membership, are excluded from any interest or 
control. In these features the act is identical with the act dealt 
with by this court in the Lydecker case and the same result must 
follow so far as relates to the power to impose the tax in question. 

This result disposes of the question respecting the duty of the 
court. The act which has been discussed gave no valid authority 
for imposing this tax on the prosecutrix. No other act has been 
suggested or discovered granting such authority. Prosecutrix was 
therefore never in fact liable to this taxation. The tax upon her 
must therefore for its obvious illegality be wholly setaside. Prose- 
cutrix will be entitled to recover her costs. 





COURT OF ERRORS AND APPEALS. 
(Notes of Decisions rendered January 27, 1888.) 
OSBORNE v. O'REILLY, EX’TRX. 

Account by Ezecutor. 

Syllabus of opinion by Dixon, J.: A court of equity will re- 
fuse to compel an executrix to account for her testator’s transactions 
where the party asking the account has been guilty of great laches 
in failing to obtain an accounting during the lifetime of the testa- 
tor, and does not show a probability that the balance will be in his 
favor. 
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DELAWARE, LACKAWANNA AND WESTERN R. R. CO. v. THE CENTRAL STOCK 

YARD AND TRANSIT CO. 
A Preliminary Mandatory Injunction. 

Opinion by Bras.ey, C. J.: This court concurs with the Vice- 
Chancellor that the facts exhibited in the bill of complaint will not 
justify the allowance in limine of a mandatory injunction. The 
case will be found fully stated in the opinion of the Vice-Chancellor, 
upon inspection of which it will appear that at the present stage of 
the procedure no such pressing necessity exists as is requisite by a 
rule of practice well established as a basis for an application for 
this writ. The appellant by its own showing is not absolutely ex- 
cluded from these stock yards; it is only prevented from delivering 
its cattle there in a certain mode. At an increased expense it can 
obtain access to the yards, and this could be recovered back in the 
event of a decision against the respondent. There is no difficulty 
in bringing the case to a final hearing. Under such circumstances 
we cannot depart from the settled course of practice. 

SMITH, ADM’R OF MANNING v TERRY. 
Construction of Witd. 

Syllabus of opinion by RrEEp, J.: The following item in a will 
‘*T give to my daughter the interest of the equal undivided one- 
sixth interest, part or portion of my whole estate:’? Held to mean 
the one-sixth of the amount left for distribution after payment of 
the debts of the testatrix and the expenses of administration. 
Referring to Reed v. Addington, 4 Vesey 575; Burdwell v. Burd- 
well, 10 Pick. 19; Briggs v. Hasford, 22 Pick. 288 


CHADWICK v. ISLAND BEACH CO. 

Opinion by Brastey, C. J.: The grantee of a mortgagor having 
taken his conveyance subject to all the payments, conditions and 
agreements of the mortgage, cannot, under a claim of paramount 
title, retain possession of the premises against the purchaser at the 
sale under foreclosure, he having taken possession under the mort- 
gage and by virtue of such stipulation. 

Quere: Is not a defendant in a foreclosure suit who claims to be 
possessed of a paramount title to the premises bound to set up such 
title in such proceeding? 


OBERGELD v. BREEN, EXECUTOR. 
Syllabus of opinion by BrEAsLry, C. J.: Books of account of a 
merchant are not evidence in his own favor, with respect to pay- 
ments credited in them to his customers. 
PETTY v. YOUNG. 


Syllabus of opinion by Dixon, J.: The Court of Chancery has 
jurisdiction of a suit instituted by administrators against their co- 
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administrators to ascertain and settle the amount due upon a claim 
made by the co-admistrator against the estate of the decedent. 

A promissory note given by a widow to her adult daughter, for 
domestic service therefore rendered by the daughter,is evidence that 
the service was rendered upon the understanding that it should be 
paid for, and in the absence of evidence to the contrary, such a 
note will be upheld as having sufficient consideration. 


VANDERBILT AND HOPKINS vp. LITTLE, RECEIVER OF THE CENTRAL R. R. CO. 
OF N. J. 
Contract with Receiver— Liability of his Successor as Receiver. 

On appeal from Chancery. 

Opinion by Maatx, J.: The complainants had sold a large quan- 
tity of ties to the railroad company, by order of the late Receiver 
Lathrop, which the succeeding Receiver, Henry 8. Little, refused 
to accept. The court below decided in favor of the railroad com- 
pany, and Vanderbilt and Hopkins appealed to this court. /eld, 
that the contract with Receiver Lathrop were binding, but that the 
orders for ties were unnecessary and extravagant. The Vice-Chan- 
cellor’s decision reversed, and the appellants must be allowed 
damages for the expenditures they made in preparing to fulfil the 
contract, to be determined by the court below. 

A contract made by one receiver is binding upon his successor, 
as representing the trust and trust estate, which must answer for 
damages. The Court of Chancery in carrying on business in the op- 
eration of railroads must be subject to the obligations imposed by 
business, and must see to if that the persons with whom its receivers 
deal are not injured by theiracts. The court might have directed a 
suit at law to be brovelt against the succeeding receiver, and have 
provided that it should be no defense to this that the contract was 
made with his predecessor. The complainants must be indemnified 
for all losses, but in view of the improvident character of the con- 
tracts, (which was not known to the complainants), the trust will 
not be held responsible for the profits the complainants would have 
made had the contract been fulfilled. 

Dixon, J., concurred in reversing the decree, but held that the 
vomplainants were entitled to damages to the extent of their loss 
of profits. 

The syllabus prepared by Maair, J., is as follows: 

l. The powers of the Court of Chancery and the receiver ap- 
pointed by it, over insolvent railroads, are those expressly con- 
ferred by legislation, and those necessary to the exercise of the 
powers expressly conferred. Power to turn into money the prop- 
erty of such a railroad for distribution among its creditors, being 
expressly given, power to manage and preserve such property so as 
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to realize the utmost for those concerned will be implied, and for 
that end an insolvent railroad may be operated under the control 
of the Court of Chancery, if necessary to maintain its trafficand 
connections, or otherwise keep it in condition to be disposed of 
advantageously. The express power given by the act of February 
11, 1874, Rev. 196, to operate an insolvent railroad for the use of 
the public, is not conferred on the receiver as an independent per- 
son, but as an officer of the court; the legislative intent is to extend 
the power to operate the railroad previously possessed, and to 
require its exercise for the benefit of the public. 

2. When an insolrent railroad is operated under these powers, 
the court may control its operation, and the Chancellor may per- 
sonally direct or make contracts for that purpose, or he may con- 
fer a discretionary authority to make such contracts upon the 
receiver. 

3. Contracts made by a receiver by virtue of such discretionary 
authority are, in some respects, sud generis ; they bind the receiver, 
not personally, but as the representative of the trust, and are to be 
enforced, or redress for their breach is to be accorded out of the 
fund, but he who contracts with the receiver does so with 
the knowledge that, for any injury’ received thereby, he 
can only get redress. by obtaining the permission of the 
court, whose officer the receiver is, to sue at law, or to 
proceed against him in the Court of Chancery, and in either 
case by satisfying that court that the claim is well founded. 

4- Upon an application for redress upon such contracts, the de 
termination of the court is to proceed on equitable principles 
adapted to the administration of an insolvent estate of this 
character. If, on examination, the contract appears to be improvi- 
dent or detrimental to the trust, it should not be enforced, nor 
should damages for its non-performance be awarded. But if the 
contractor made the contract in ignorance of its improvidence and 
has in good faith prepared to perform it, and by its non-perfor- 
mance he suffers actual loss without his fault, then the fund, the 
representative of which has misled him, ought to reimburse his 
actual loss. 

5. When contracts for the purchase of goods, ete., have been 
orally made by a receiver, deliveries to his agents empowered to 
examine and certify whether such goods should be accepted, and 
the receipt and acceptance thereof upon such examination and cer- 
tificate and payment therefor, will satisfy the provision of Section 
6 of the statute of frauds, and contracts will bind the fund if other- 
wise enforceable. 

SMITH v. CARTER. 
Appeal from the Prerogative Court. Affirmed with cost. 
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METROPOLITAN TELEPHONE COMPANY v. DOMESTIC TELEPHONE COMPANY. 

In this case the court directed a re-argument on the proofs as to 
the capacity of the person assuming to act for the Bell Company, 
and on the questions whether the resolution of the Bell directors 
authorized its committee to act ; whether such authority could be 
exercised by three out of the four members of the committee ; 
whether the one who was connected with the other companies was 
competent to serve, and whether the contract made at the Gilsey 
House was accepted by the Domestic Company. 





SHEPHERD vv. NIXON. 


Reversed. 


WILKINS v. WILKINS 
Reversed as to the allowance of interest. 


SRE PP BT 


RANDOLPH v. LIPPINCOTT. 
Affirmed. 


BURROUGH v. WESTERFELT. 
Decree below affirmed with cost. 


STATE v. JACKSON. 


Affirmed. 
MURRAY »v. ALBERTSON. 
Affirmed. 
- VOORHEES v. TERHUNE 
Affirmed. 
MAYOR, ETC., OF NORTH PLAINFIELD v. THE STATE, CAREY, PROSECUTOR. 
Affirmed. 
KEYSER v. BURD. 
Affirmed. 


INHABITANTS OF THE TOWNSHIP OF EATONTOWN v. WOOLEY. 


Affirmed. 
BECK ». BECK. 
Reversed. 
DRINGER ». JEWETT. 
Affirmed. 


STATE v. THE SUSSEX PUBLIC ROAD BOARD. 
A re-argument ordered. 

RULINGS AT THE CHANCELLOR’S CHAMBERS, 
[BEFORE VAN FLEET, VICE-CHANCELLOR, JANUARY 16. | 
ELLEN LEO v. TIMOTHY LEO. 
Receiver—Repairs—Account. 

The court appointed a receiver in a divorce suit instead of issu- 
ing a writ of sequestration. The defendant has gone away and has 
not been heard of for some time. 
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The receiver had charge of a house. The house needed repairs, 
kalsomining, etc. The receiver made the repairs, and application 
is now made to allow him the expense of the repairs and to pay the 
balance in his hands to the complainant on account of alimony. 

The Vick-CHANCELLOR said he would make the order, but on its 
appearing that there was no detailed account of the receipts and 
disbursements, and that the petition was sworn to by the solicitor 
instead of the receiver, the Vick-CHANCELLOR said that a definite 
account must be made out and submitted, and that the affidavit as 
to the receipts and expenses of the receiver must be made by the 
receiver himself and not by the solicitor on information received 
from him. 

ANONYMOUS. 
Dismissal of Bill—Cross Motions—Costs. 

Complainant had failed to file his replication in due time and the 
defendant gave notice of a motion to dismiss the bill. After this 
the complainant applied to the Chancellor for further time to file a 
replication and obtain an order ez parte. After this the defendant 
made the motion to dismiss the bill. 

Mr. Reed made this motion. 

Mr. Flavel McGee replied. 

The Vick CHANCELLOR said that on this application to dismiss the 
bill for want of a replication he was concluded by the order of the 
Chancellor extending the time to file replication. The bill was 
then subject to be dismissed, and the Chancellor must be taken to 
have concluded that there was good reason to relieve the complain- 
ant from his default, when he gave him further time. The proper 
motion for the defendant to make is to set aside the order granting 
further time, and, therefore, this application must be refused. 

It was suggested, however, by Mr. Reed that his notice of mo- 
tion was given before the order to extend the time had been ap- 
plied for, and that the complainant had slipped in and obtained 
this order only because this notice had been served, and he asked 
that at all events he be allowed the costs of the motion. 

Mr. McGee insisted that he was only entitled to the costs of the 
notice, and not of the motion, because the order was made anda 
copy of it served on the complainant before the motion was made. 

The Vick-CHANCELLOR said: You ought to have taken your order 
conditionally ; that is, on the payment of the costs of the notice. 
I do not know that you even informed the Chancellor of the giving 
of the notice, and whether you did or not the order should have 
been taken on terms that the costs should be paid. 

Mr. McGee said he did not think he ought to be held responsible 
for not asking the Chancellor for an order against himself, but the 
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VicE.CHANCELLOR said: You are bound to provide for the disposi- 
tion of the defendant’s notice. Since you did not provide for the 
costs the defendant is bound to come here and make his motion 
and dispose of the matter of costs. 

Mr. McGee suggested that the motion made was not as to costs, 
but to dismiss the bill, and he asked that the complainant be al- 
lowed his costs on motion. 

The Vick-CHANCELLOR said: The defendant is entitled to the costs 
of the motion as well as of the notice, and it will be so ordered. 


IN THE MATTER OF THE SOMERVILLE GAS LIGHT COMPANY, AN INSOLVENT 
INSTITUTION. 


On application for the appointment of a receiver. 

Mr. Cortlandt Parker applied on affidavits for the appointment 
of a receiver of this corporation, which was organized under the 
laws of the State of New York, but carried on business in New 
Jersey. The application was granted, and an order was drawn ap- 
pointing a receiver and authorizing him to exercise all the fran- 
chises of the corporation. The Vick-CHANCELLOR said this phrase 
must be changed. He was not prepared to say that the receiver 
should exercise all the franchises of the corporation, but he would 
order him to carry on the business of the corporation. This was 
all that is necessary and all that was proper. 


IN THE MATTER OF THE APPLICATION FOR ORDER OF DISTRIBUTION OF ESTATE 
OF WILLIAM C. HANCOCK, DECEASED 


(Burlington County Orphans’ Court. December Term 1887). 


Construction of Wills—Distribution per a bequest of one twelfth to each of the child- 


tirpes and per capita—Indefinite division— ren, and one twelfth to each set of heirs of 
[he primary rule in the construction of those who were dead, especially in view of 
wills is that the intention of the testatoris the fact that the testator in his codicil refers 
to govern, and such intention is to be sought toa bequest to the children of his daughter 
and discovered from the language of all parts Elizabeth. A direction in a codicil that the 
of the will, and if there bea codicil, from all share which under the will would go to one 
parts of the codicil in connection with the of the children of a deceased child should not 
original will, go to her nor be distributed among het 
A bequest to twelve children and their brothers and sisters, but be distributed ac- 
heirs share and share alike, when four of the cording to the will, held to require an indefi- 
children were known to have died, leaving nite subdivision of that part of the estate, 


children when the will was made: //e/d tobe 


Mr. Charles Ewan Merritt, Proctor of executors, also for brothers 
and sisters. 

Mr. W. A. Barrows, Proctor for brothers and sisters. 

Mr. Joseph H. Gaskill, Proctor for nieces and nephews. 

Parker, P. J.: The application is for an order of distribution. It 
is made under the 151st section of the Orphans’ Court Act (Re- 
vision. p. 785), which provides that where an executor has filed an 
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account, exhibiting the balance of an estate in hand, and such ac- 
count shall have been duly allowed by a decree of the Orphans’ 
Court, the Orphans’ Court may adjust, order and make just distri- 
bution of what shall remain, in accordance with the directions and 
provisions of the will. 

The following state of the case has been agreed upon by the 
Proctors of the respective parties in interest, viz: ‘* The testator 
died October 25, 1880; his last will and codicil thereto were proved 
November 5, 1880. At the time of executing the will, at the time of 
executing the codicil and at the death of testator also, three of his 
brothers, viz: John Hancock, Caleb Hancock and Joseph Han- 
cock, were dead, and Elizabeth Bowne, one of his sisters, was also 
dead. The testator, at the time of the execution of his will and 
codicil, knew that his brothers John, Caleb and Joseph, and his 
sister, Elizabeth, were dead. Each of the brothers aforesaid and 
also the said sister left surviving children, as follows, viz: The 
children of John, who survived him, were Asa C. Hancock, Eliza- 
beth Ann Aaronison, Susan Lippincott and George C. Hancock. 
The children of Caleb, who survived him, were Ann P. Hancock, 
Joseph B. Hancock and John C. Hancock. ‘The children of Joseph 
Hancock, who survived him, were Charles Hancock, George Han- 
cock, Marrick Warrick and Caleb Hancock. And the children of 
Elizabeth Bowne, who survived her, were Mary Emily Lear, Joseph 
H. Bowne, Anna Dudley, Sarah Bowne, Harriet H. Kashner and 
Phoebe Ann Davis (the last named since dead, leaving a will, in 
which she devised and bequeathed her share to her husband, John 
B. Davis, as trustee. All the above-named children of John, 
Caleb, Joseph and Elizabeth, the brothers and sister of the testator 
(who had died before him), were living at the death of the testator. 

The other brothers and sisters of the testator, and also the 
brothers and sisters of the wife of testator, named in his will, were 
living at the time of his death, and are still living. They are eight 
in number. Anna 8. Hancock, the wife of testator, survived him 
and died intestate, without issue and without having in any way 
disposed of any part of the residue of testator’s estate.”’ 

The executors have settled their final account in the Orphans’ 
Court, by which it appears that there is a balance in hand derived 
from both realty and personalty, converted by the executors into 
money under the directions of the will, which amounts to the sum 
of $11,356.32. 

To determine how this balance in the hands of the executors 
shall be distributed the parts of the will and of the codicil which 
bear upon that question must be examined and considered. 

The seventh clause of the will in connection with the codicil will 
control the distribution of the fund. 
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That clause reads as follows : 
**Seventh.—All the rest and residue of my estate of every kind 
and description, I give and bequeath to my beloved wife, Anna 8. 
Hancock, to and for her use forever, with full power hereby given 
my wife, to use the same and dispose of the same by her own last 
will and testament ; but should my dear wife die intestate, after my 
decease, or should I survive her, then, I order my estate real and 
personal to be distributed by my executors, or the survivors or sur- 
vivor of them, among the following named brothers and sisters of 
my own and of my wife Anna 8. Hancock, and their heirs and 
assigns, share and share alike, viz: John Hancock, Caleb Hancock, 
Clayton Hancock, Joseph Hancock, (now deceased), Ridgeway 
Hancock, Harriet Hancock, Mary C. Hancock, Elizabeth Bowne, 
Shreve Shinn, Phoebe Shinn, Elwood Shinn, and Willit Shinn.’’ 
The will was executed on the 12th day of January, 1878, and on 
the 25th day of September, 1880, the testator executed a codicil, in 
which he ratified and confirmed his said will, with the following 
exception, to wit: ‘*Saving and excepting that portion of Section 
Seven, of my said will, which makes a bequest to my sister Eliza- 
beth Bowne and her heirs, and I now order that the bequest made 
to the heirs of Elizabeth Bowne aforesaid, shall be distributed 
among her heirs, share and share alike, excepting Hannah H. Kash- 
ner, who shall receive nothing whatever, but the bequest to the 
heirs of my sister Elizabeth Bowne, and which would go to the said 
Harriet H. Kashner, shall not be divided among the brothers and 
sisters of said Harriet H. Kashner, but shall be distributed as pro- 
vided in Section Seven of my said will; provided, always that said 
Harriet H. Kashner shall never receive anything from my estate.”’ 
Touching the distribution of the said fund, two conflicting de- 
mands are made on the executors. 
First, it is claimed, that the distribution must be made per 
stirpes, subject to a division of the one-sixth of the one-twelfth 
part, in accordance with the will and codicil; so that in no event 
shall Harriet H. Kashner, one of the children of Elizabeth Bowne, 
participate. This mode of distribution would divide the fund into 
twelve equal parts and give one-twelfth to each of the living broth- 
ers and sisters named in the will; also one-twelfth to the children 
of John Hancock, deceased, (who was a brother of the testator) 
share and share alike; one-twelfth to the children of Caleb Han- 
cock deceased, (who was a brother of the testator) share and share 
alike ; one-twelfth to the children of Joseph Hancock, deceased, 
(who was a brother of the testator) share and share alike; and the 
remaining one-twelfth to the children of Elizabeth Bowne, deceased, 
(who was a sister of testator) share and share alike, except that one 
of her said children, Harriet H. Kashner, should have no part of 
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the bequest to them made in the will and subject to that share 
going as the codicil orders. That would be a per stirpes distribu- 
tion of the fund, until it reached the children of the deceased 
brothers and sister, and then the distribution of the share which 
would go to each set of children would be among that set per capita. 

Secondly, it is claimed, that the original distribution of the fund 
must be made per capita, except to Harriet H. Kashner. This 
mode of distribution would divide the fund into twenty-four equal 
parts and give one-twenty-fourth part to each of the living brothers 
and sisters of testator and of his wife, and to each of his nieces and 
nephews, children of John, Caleb, Joseph and Elizabeth, who sur- 
vived their said respective parents one twenty-fourth, except Har- 
riet H. Kashner, who was to have no part of the estate. 

The question now to be decided by this court, is, which of these 
modes of distribution is the legal one? The solution of this ques- 
tion involves the construction of the will in connection with the 
codicil thereto. 

Numerous decisions, construing wills, especially in the courts 
of this State have been cited. This court would be bound by those 
adjudications if the language thereby construed, corresponded with 
that of the will now under consideration. But after a careful ex- 
amination of those cases, we do not find any in which the same 
language is used, in the same or in similar connection, and marked 
by the same or similar attending facts. This will, in terms, gives 
a share of the estate by name to each of three brothers and one 
sister who, at the date of the execution of the will, the testator 
knew were dead. 

Now, if there be no adjudication among the cases cited where 
the terms employed in the will were similar to those in this case, 
the intention of the testator must be sought, untrammeled by the 
multitude of decisions not applicable, which only tend to confuse 
and lead the mind into a labyrinth of doubt. I may venture the 
assertion just here (in passing) that the most astute mind, well 
versed in probate law, would find itan extremely difficult task to 
reconcile the various decisions found in the New Jersey Reports 
from the begining, on the construction of wills. 

The primary rule in the construction of wills, is, that the inten- 
tion of the testator is to govern, and such intention is to be sought 
and discovered from the language of all parts of the will, and if 
there be a codicil, from all parts of the codicil, in connection with 
the original will. 

In looking at the willin this case, it will at once be observed that 
the testator names twelve persons who are to be the recipients of his 
bounty, share and share alike. This indicates a division and dis- 
tribution of the estate into twelve parts. But four of the persons 
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named were known by the testator to be dead when the will was 
made, and what is to become of their shares under such an unusual 
provision? The words, ‘‘ And their heirs’? were used, and this 
takes the one-twelfth given to each of these who were deceased, 
jointly to the heirs of each. The children of the three dead broth- 
ers and of the one dead sister, respectively, take the share the 
several parents would have taken if living. Under no other 
hypothesis can the language of this will be interpreted. 

But the testator in the codicil lis himself given bis interpreta- 
tion of his will, and has left no room to doubt. In the codicil the 
following clause occurs, viz: ‘* Saving and excepting that portion 
of section seven of my said will, which makes a bequest to my sis- 
ter Elizabeth Bowne and her heirs.’’ From this language it is clear 
that the testator in his will intended to make «@ beguest—one be- 
quest to his sister Elizabeth and her heirs, and, she being dead, 
one bequest to her children. The intention is manifest that the 
testator, by his will, intended, by the will, to give the one twelfth 
(one share) to all the children of his sister, Elizabeth Bowne, that 
one-twelfth to be divided between them. Had his intentions been, 
by his will, to have his estate divided among all the living brothers 
and sisters named, and his nieces and nephews per capita, and 
that each of the children of Elizabeth Bowne should have a twenty- 
fourth, the words ‘‘a bequest to my sister, Elizabeth Bowne, and 
her heirs,’’ in the singular, would not have been used in the co- 
dicil, but the words ‘* the bequests to the heirs of my sister, Eliza- 
beth Bowne,”’ or some words equivalent thereto, showing a bequest 
to each would have been employed. 

Confirmatory of the construction in favor of a per stirpes distri- 
bution is also the following clause in the codicil, viz: ‘* l now 
order that the bequest made to the heirs of Elizabeth Bowne afore- 
said shall be distributed among her heirs, share and share alike, 
excepting Harriet H. Kashner, ete.”’ This clearly proves that the 
testator intended one bequest to all the heirs of his sister Elizabeth 
jointly of the one-twelfth share that Elizabeth would have taken 
had she been living. Had he intended an equal division of his 
estate per capita ameng his living brothers and sisters and his 
nieces and nephews, including the children of his sister Elizabeth, 
he would not have written ‘* the bequest made to the heirs of Eliza- 
beth Bowne,” for such language shows he did not make a bequest 
to each of the children of Elizabeth, but to all jointly. 

Besides, if he had intended by the will to give an equal share to 
each brother and sister living, and to each niece and nephew, in- 
cluding Harriet H. Kashner, in cutting her off by the codicil the 
testator would not bave employed the extended and involved 


} 


phraseology he did, but would simply have revoked her legacy. 
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The court is of opinion and will order that the distribution of 
the estate of William C. Hancock, deceased, in the hands of his 
executors, shall be as follows, viz: One-twelfth part to each living 
brother and sister named in the will of the testator, and one 
twelfth part to the children jointly of John Hancock, deceased ; 
one-twelfth part to the children jointly of Caleb Hancock, deceased ; 
one-twelfth part to the children jointly of Joseph Hancock, de- 
ceased ; and the remaining one-twelfth part to the children jointly 
of Elizabeth Bowne, deceased ; excepting Harriet H. Kashner. 
Also one-sixth part of said last one-twelfth (which would have gone 
to Harriet Kashner, had it not been for the provisions of the 
codicil); one-twelfth thereof to each living brother and sister named 
in the will, and to the children jointly of each deceased brother 
and sister named, except Harriet H. Kashner. Also one-sixth 
part of said last one-twelfth, which one-sixth would have gone to 
Harriet H. Kashner (had it not been for the provisions of the 
eodicil), one twelfth thereof to each living brother and sister named 
in the will, and to the children jointly of each deceased brothei 
and sister named, except Harriet H. Kashner; and on the same 
principal until the whole be distributed, provided that Harriet H. 
Kaslner shall never receive anything from the estate. 


Norre.—This process division must go on indefinitely until the sum to be divided becomes 
infinitely small, The reason for it is that every share which on any distribution would come 
to Harriet H. Kashner must not be divided among her brothers and sisters, but be distri- 
buted as provided in section seven of the will One twelfth is divided into six parts and five 
of them go to five of the children of Elizabeth Bowne ; the other sixth, which would have 
gone to Harriet, is again divided into twelve parts, and one of these is divided as before, five 
sixths of it to five of the children of Elizabeth Bowne, and the other sixth must not go to 
Harriet nor be distributed among her brothers and sisters, but must be divided into twelve 


arts, and one of these must be divided into six parts, and five of them given to the five 

thers and sisters of the unfortunate Harriet, while her share must again be divided into 
twelve parts, and one of these again divided into six parts, and one-sixth of this be again 
divided into twelve and so on until the end of time or until the power of numbers shall fail 
yr the patience of the executors be exhausted. If the testator had been content to leave the 
unhappy Harriet some definite fraction of the traditional shilling the labors of the executors 


night have been sensibly diminished. Ep. 
VARIOUS TOPICS. 
THE NEW JUSTICE OF THE SUPREME COURT. 

The Governor has nominated Charles Grant Garrison, B. A., M.D., 
of the County of Camden, to the Justice of the Supreme Court, in 
place of Joel Parker, deceased, and the nomination has been con- 
firmed by the Senate. 

Mr. Justice Garrison is the son of the Rev. J. F. Garrison, M. 
D., once a practicing physician,and now a clergyman of great intel- 
lectual power in the Protestant Episcopal Chureh. He was born 
August 3, 1849, at Swedesboro, in Gloucester county, New Jersey. 
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He was educated at Edge Hill School and the University of Pennsyl- 
vania from which he received the degree of Bachelor of Arts. He 
then studied medicine at the same University and took the degree 
of M. D. in 1872. He then devoted himself for several years to the 
practice of medicine, and obtained a good reputation in the profes- 
sion, but within a few years he began to study law and was 
admitted as an attorney in 1878, and was called to the 
Bar as counsellor three years later. He began his practice in 
Camden, and rapidly made himself a good position at the Bar. 
His mind 1s bright and active, and he was keenly interested in legal 
questions and formed definite opinions and expressed them, and we 
have no doubt he will prove himself fully competent for the work 
of his high position, which is rarely given to so young a man, or to 
one who has been so few years at the Bar. The appointment is, 
no doubt, acompliment to him and another recognition of the 
younger Bar by the same Governor who made Mr. McGill Chan- 
cellor at the age of forty-three. 





DISTRICT COURT JUDGES. 


The Legislature, in joint meeting, have appointed Mr. Edward 
Ambler Armstrong Judge of the District Court in Camden, Mr. 
William M. Lanning, Judge in Trenton ; Mr. Francis Scott, Judge 
in Paterson. The appointments have not yet been made for Jersey 
City. 

The appointments of the judges of the two courts in Newark be- 
longs to the Governor, these courts being organized under a special 
act. Both judges are now Democrats, but Judge Goeken, who was 
appointed to fill a vacancy, does not ask for a reappointment, and 
the Governor has said he will appoint a Republican. 


--+<« 


MISCELLANY. 


A TRIBUTE TO THE MEMORY OF 
OF JUDGE PARKER. 





Joel Parker was perhaps the best known 


public man in New Jersey. 


At the opening of the session of the Court He had held with great honor, and had 
of Errors and Appeals on January 27, Mr. discharged with conspicuous ability during 
Benjamin Williamson rose and addressing the tryingtimes of the late civil war, the 
the Court said the bar desired to express duties of the chief executive office of New 
their sense of bereavement on the loss of Jersey. In appreciation of such services he 
their late distinguished friend Justice Parker. was again called to that high trust, and at 

Mr. Garret D. W. Vroom then arose and _ the time of his death he was, and for nearly 
said : eight years previous thereto had been, a dis- 

Since the last meeting of this court one of _ tinguished and useful member of this court. 
its members, Joel Parker, has departed this The bar of this State, in recognition of 


life, and the bar of this State desires to ex- the eminent public services of Joel Parker, 


press to the court the sense of their great loss, wish to express to the court, in this public 
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manner, their high appreciation of his pa- 
triotism, his marked ability and undoubted 
integrity, and ask that this tribute of respect 
be entered on the minutes of the court. 

The Chief Justice in his reply said: 
The sorrow and regret expressed by the 
bar at the death of Mr. Justice Parker is, I 
am sure, participated in to the full by every 
member of this court. In common with our 
fellow-citizens at large, we feel that the loss 
of one so truly distinguished by a life devoted 
to the public service is a calamity to every 
inhabitant of the State; and yet, while as 
individuals we share in this common grief, 
we cannot but be aware that as judges we 
have sustained a particular bereavement. 

The deceased was our associate and co- 
laborer, and we could not fail to feel that 
his presence strengthened and dignified every 
court in which he sat. He had many judi- 
cial qualities of a high order. Foremost 
among these was his profound sense of the 
obligation of his office. In his position on 
the bench, as well as in all other offices filled 
by him, he gave himself to it with all his 
strength, This made him a_ strenuous 
worker. It was at first thought that in the 
trial of causes he was somewhat slow and 
dilatory, but it was soon found that this was 
the result not oi indolence but of industry, 
for if he procrastinated it was with the pur- 
pose of mastering the facts and the law in all 
their details. The result was that a litigant 
was seldom injured by his mistake. So this 
sense of duty appeared to keep his mind open 
to the just influence of argument and advice; 
he was the opposite of an opinionated man ; 
he was as one determined to be right, and he 


willingly accepted any aid to that end. 


Another judicial qualification of promi- 
1ence was his wide knowledge of men and 
their affairs. He was versed in the various 
transactions of business, and he read human 
nature easily by the light of a great experi- 
ence. This was the groundwork of that 
common sense for which he was so conspicu- 
ous, and whose conclusions were generally 
as reliable as the deductions of a more elab- 
orate logic. He reached the justice of the 
case before him as if by instinct, and in this 
important respect he was not often in error. 
He was a hater and punisher of fraud in all 
its forms and he loved truth and honesty as 


only a good man can. Such qualities as 
these, both moral and intellectual, would 
inake any man, as they made him, a figure 
of prominence on any judicial bench. 

Then, too, his character was such as to 
give weight and authority to the magistracy 
of which he formed a part. That he was 
honest ; that he meant to do right ; that his 
motives were pure—no one ever questioned. 
He had, and justly had, the implicit confi- 
dence of all ranks and conditions of men. It 
may be said, with almost literal truth, that 
he had no enemy, and that every man who 
was worthy of his acquaintance was his friend. 

The assent ofa man thus respected and 
reverenced gave a moral as well as a legal 
force to every judicial decision in which he 
participated 

In his manners he was affable, but digni- 
fied ; in social intercourse he was amiable 
and friendly, ever zealous in rendering as- 
sistance to those who deserved it; no man 
was less censorious, and he was lenient to 
the foibles of others, so that his estimates of 
men, while they were judicious, were kind, 

Such a man as this was entitled to respect, 
esteem, affection, and Iam sure that I ex- 
press the common sentiment of this court 
when I say that every member of it is deeply 
conscious that by his death he has lost an ad 
mirable associate and a loyal friend. 

The words of the Chief Justice were listen- 
ed to with deep emotion. When he had con. 
cluded, Chancellor McGill directed that the 
tribute of both bar and bench be entered 
upon the minutes of the court. 
ADDITIONAL RULE OF THE COURT 

OF CHANCERY. 


PROMULGATED DECEMBER 3Ist, 1887. 

Rule number ‘'4”’ is hereby amended so 
that it shall hereafter be as follows : 

229. Every Monday, until May Ist, 1888, 
shall bea motion day at Newark, and, after 
that date, at Jersey City ; and every Tuesday 
shall be a motion day at Trenton, and, after 
May Ist, 1888, at Newark also. 

These motion days shall be observed in 
term and vacation ; except that on the first 
day of each term of the court there shall be 
no motion day at Newark, and, between the 
fifteenth day of July and the first day of 
September, the alternate Tuesdays at Trenton 
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